AMENDED IN SENATE APRIL 23, 2013
AMENDED IN SENATEAPRIL 1, 2013

SENATE BILL No. 716

Introduced by Senator Lara

February 22, 2013

An act to add-Seetien-2636:5 Sections 2644, 2646, and 2647 to, and
to repeal and add Sections 2635, 2636, 2637, 2638, 2639, and 2643 of,
the Penal Code, relating to inmates.

LEGISLATIVE COUNSEL’S DIGEST

SB 716, as amended, Lara. Inmates: civil rights.

Existing law requires the Department of Corrections and
Rehabilitation to institute certain practices to prevent sexual violence
and promote inmate and ward safety in the Department of Corrections
and Rehabilitation.

This bill would requirethe department-ancthe sheriff-of-acountyjait
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correctlons agendes and departments statewide, and all private
corrections companies to create a safe environment free from sexual
abuse for inmates or arrestees, including those inmates or arrestees
subject to a United States |mmigration and Customs Enforcement hold,
by adopting policies and procedures equivalent to or stronger than
specified federal regulations. The bill would requirethe entitiesto audit,
on a 3-year cycle, all facilities operated by the agency, department, or
company, as specified. The bill would require the Attorney General to
provide means for members of the public to raise concrete and specific
concer ns about the sufficiency of the published policies or procedures
and would require the Attorney General to certify auditors and
recommend or require the agency, department, or company to audit
specified facilities when there is sufficient reason to believe that a
pattern and practice of sexual abuse is occurring in the facility.

Because this bill would require a higher level of service from county
fatts and local correctional facilities, it would create a state-mandated
local program.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish proceduresfor making that reimbursement.

This bill would provide that, if the Commission on State Mandates
determines that the bill contains costs mandated by the state,
reimbursement for those costs shall be made pursuant to these statutory
provisions.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

SECTI ON 1. Sectl on 2635 of the Penal Codeis repealed
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SEC 2 Sectlon 2635 is added to the Penal Code to read
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2635. The Department of Correctionsand Rehabilitation, each
local corrections agency, and each private corrections company
shall create a safe environment free from sexual abuse for inmates
or arrestees, including those inmates or arrestees subject to a
United Sates Immigration and Customs Enforcement hold, by
adopting policies and procedures equivalent to or stronger than
those in the relevant sections of the United States Department of
Justice's National Standards to Prevent, Detect, and Respond to
Prison Rape.

SEC. 3. Section 2636 of the Penal Code is repealed.

SEC. 4. Section 2636 is added to the Penal Code, to read:
2636. The Department of Rehabilitation and each jail facility
shall adopt and implement policies and procedures at least as
strong as those detailed in Sections 115.5 to 115.86, inclusive, of
Title 28 of the Code of Federal Regulations for all facilities that
house adult inmates, including pretrial inmates and federal
detainees. Adoption of these policies or procedures shall take place
no later than July 1, 2014. Full implementation of the policies or

procedures shall be completed no later than January 1, 2016.
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SEC 5. Section 2637 of the Penal Codeis repealed

SEC 6 Sectlon 2637 IS added to the Penal Code to read:

2637. Each state or local lockup shall adopt and implement
policies or procedures at least as strong as those detailed in
Sections 115.5, 115.6, and 115.111 to 115.186, inclusive, of Title
28 of the Code of Federal Regulations. Adoption of these policies
or procedures shall take place no later than July 1, 2014. Full
implementation of the policies or procedures shall be completed
no later than January 1, 2016.

SEC 7. Section 2638 of the Penal Code is repealed
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SEC 8. Sectlon 2638 IS added to the Penal Code to read

2638. Sate, county, and local juvenile justice agencies shall
adopt and implement policies or procedures at least as strong as
those detailed in Sections 115.5, 115.6, and 115.311 to 115.386,
inclusive, of Title 28 of the Code of Federal Regulations. Adoption
of these policies or procedures shall take place no later than July
1, 2014. Full implementation of the policies or procedures shall
be completed no later than January 1, 2016.

SEC 9. Section 2639 of the Penal Code IS repealed
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SEC. 10. Section 2639 is added to the Penal Code, to read:
2639. Private correctionscompaniesshall adopt and implement
the relevant policies or procedures from Section 2636, 2637, or
2638. Adoption of these policies or procedures shall take place
no later than July 1, 2014. Full implementation of the policies or
procedures shall be completed no later than January 1, 2016.
SEC. 11. Section 2643 of the Penal Code is repeal ed.

SEC. 12. Section 2643 is added to the Penal Code, to read:

2643. (a) On or before January 1, 2015, the agency,
department, or company shall certify in writing to the Attorney
General that it has adopted policies or procedures as mandated
by Section 2636, 2637, 2638, or 2639.

(b) On or before July 1, 2014, every agency, department, or
company shall make the mandated policies and procedures
availableto the public viaits Internet Web site or other accessible
means.

(c) TheAttorney General shall provide a meansfor aninterested
member of the public to raise concrete and specific concer ns about
the sufficiency of the published policies or procedures of any
agency, department, or company. Upon receipt of these concerns
from a member of the public, the Attorney General shall have 90
daysto review the relevant policies or procedures. If the Attorney
General finds deficienciesin the published policies or procedures
of any agency, department, or company, the Attorney General
shall suggest appropriate modificationsto the agency, department,
or company.
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SEC. 13. Section 2644 is added to the Penal Code, to read:

2644. (a) Audits of facilities governed by this article shall be
conducted on a three-year cycle. Beginning January 1, 2016, each
agency, department, or company shall ensure that each facility
operated by the agency, department, or company isaudited at least
once every three years. Any agency, department, or company with
three or more facilities shall ensure that at least one-third of its
facilities are audited each year of an audit cycle.

(b) Anaudit conducted in compliance with Sections 115.400 to
115.405, inclusive, of Title 28 of the Code of Federal Regulations
shall suffice for the purposes of this section.

(c) The Attorney General shall identify procedures, based on
the principles found in Sections 115.400 to 115.405, inclusive, of
Title 28 of the Code of Federal Regulations, that define all of the
following:

(1) The scope of an audit.

(2) Auditor qualifications.

(3) Audit contents and findings.

(4) Audit corrective action plan.

(5) Audit appeals.

(d) The Attorney General shall also certify auditors and
maintain a list of California-certified auditors. At its discretion,
the Attorney General may rely on an auditor’s certification by the
United States Department of Justice as evidence that the auditor
is qualified to perform audits under this section.

(e) Anauditor shall, within 60 days of an audit or the completion
of a corrective action plan, complete a written audit report for
each facility audited. The auditor will forward the report to the
Attorney General, which shall maintain a database of facilities
that have passed audits and those that have failed them.

() An agency, department, or company shall make all audit
reports public through its Internet Web site or by other publicly
available means.

(g) Acting on its own or in response to concrete and specific
concernsfroman individual, the Attor ney General may recommend
or require an agency, department, or company to undergo an
expedited audit for one or more of its facilities. The Attorney
General may only require an expedited audit when it has sufficient
reason to believe that a pattern and practice of sexual abuse is
occurring within a facility. An agency, department, or company
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shall be provided with a reasonable opportunity to respond to
evidence before an expedited audit can be required. The Attor ney
General shall identify a public means by which the office can
receive an individual’s report of concrete and specific concerns
about a facility.

SEC. 14. Section 2646 is added to the Penal Code, to read:

2646. For purposes of this article, the following definitions
shall apply:

(a) “Jail” meansany confinement facility of a federal, state, or
local law enforcement agency whose primary useisto hold persons
pending adjudication of criminal charges, persons committed to
confinement after adjudication of criminal charges for sentences
of oneyear or less, or persons adjudicated guilty who are awaiting
transfer to a correctional facility.

(b) “Juvenile justice agency” means a state, county, or local
government agency with facilities primarily used for the
confinement of juveniles pursuant to the juvenile justice system or
criminal justice system.

(c) “Lockup” meansa state, county, and local law enforcement
agency facility for the temporary confinement of individuals who
have recently been arrested, detained, or are being transferred to
or froma court, jail, prison, or other agency.

(d) “Private corrections company” means a for-profit or
nonprofit company operating in the State of California that
confines individuals on behalf of a federal, state, county, or local
government or that manages a facility that confines individuals
on behalf of a federal, state, county, or local gover nment.

SEC. 15. Section 2647 is added to the Penal Code, to read:

2647. (@) The agency, department, or company shall collect
accurate, uniform data for every allegation of sexual abuse using
a standardized instrument and set of definitions.

(b) The agency, department, or company shall aggregate the
incident-based sexual abuse data at least annually.

(c) The agency, department, or company shall annually review
data collected and aggregated pursuant to this section in order to
assess and improve the effectiveness of its sexual abuse prevention,
detection, and response policies, practices, and training.

(d) The agency, department, or company shall ensure that data
collected pursuant to subdivision (a) are securely retained.
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(e) The agency, department, or company shall make all
aggregated sexual abuse data readily available to the public, at
least annually, through its Internet Web site or other publicly
accessible means.

() Before making aggregated sexual abuse data publicly
available, the agency, department, or company shall remove all
personal identifiers.

(g) The agency, department, or company shall maintain sexual
abuse data collected pursuant to subdivision (a) for at least 10
years after the date of itsinitial collection unlessfederal, state, or
local law requires otherwise.
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SEC2

SEC. 16. If the Commission on State Mandates determinesthat
this act contains costs mandated by the state, reimbursement to
local agencies and school districts for those costs shall be made
pursuant to Part 7 (commencing with Section 17500) of Division
4 of Title 2 of the Government Code.
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